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How Can Texas Support Seniors and their Caregivers
AND Conserve State Dollars?

« Keep more seniors in their own
homes, by supporting attendant
care rate increases (STAR+PLUS
managed care and Community
Attendant Care Services — CAS)

e Ensure full elimination of
STAR+PLUS/CBA waiver waitlist
(Conference Committee Added
$31.3 million, SFY 2016-17)

e Support family care givers —
Increase funding for Lifespan
Respite Program
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Community-based Long Term Care Costs a Fraction of

the Cost of Nursing Home Care

Texas Medicaid Long Term Care Services - Average Monthly Cost
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Appropriate Additional $$ to Pay Community
Care Attendants a Living Wage

e This workforce won't be there in
the future to take care of us at
home, if we don’t recognize their
hard work.

» If Texas doesn’t support attendants,
Texas taxpayers will pay for more
expensive institutional care.

* Appropriations Committee could
consider a pass-through base rate
increase for SFY 2018-19, that
HMOs and home health care
agencies would pass on to
attendants.
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Finish the Elimination of STAR+PLUS Waitlist for
Home and Community-based Services

 Sometimes, a ramp and a little
attendant care can make all the
difference.

» STAR+PLUS has a small waitlist for
special services for members at risk
of nursing home placement.

« The Conference Committee for SFY
2016-17 Appropriations Act provided
$31 million (all funds) to essentially
eliminate the waitlist.

e HHSC and the STAR+PLUS HMOs
need to ensure the waitlist is
reduced/eliminated AND... that seniors
who can do well at home with support,
get diverted from more expensive
nursing home care.
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Support for Family Caregivers:
Lifespan Respite Program

* Nearly 3.4 million family caregivers are helping Texans remain
Independent and in the community. The value of this care is an
estimated $35.5 billion worth of annually.

e This care helps millions of older Texans live at home. Without it,
Texas’ state LTSS costs would be enormous.

« Given the important role family caregivers play in helping older
Texans remain independent and out of costly institutions, it is in the
state’s best interest to help support these valuable family caregivers
by increasing funding for the Life Span Respite Caregiver
program.
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Lifespan Respite Program, Continued

« The Life Span Respite Care
Program provides grants to support
unpaid family caregivers who are
unable to access respite through
other programs.

 These grants fund respite care and
other services that help family
caregivers develop caregiver skills
and manage stress.

« AARP strongly recommends that
funding be increased $1 million to
at least $2 million in the next
biennium.
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QUESTIONS?

Trey Berndt

Associate State Director- Advocacy and Outreach
AARP Texas State Office (512) 480-2424

Email: tberndt@aarp.org

AARP

Real Possibilities



CENTER for PUBLIC POLICY PRIORITIES

March 3, 2015

Texas Medicaid Spending in Context

The 84" Legislative Session is now well underway, with committees appointed and holding hearings on budget and
other important policy issues. In both House and Senate budget hearings, you may have heard legislators surprised
to hear how much Texas Medicaid spending has grown. When we talk about increased Medicaid spending, we
have to keep in mind two things:

e Caseload growth

e  Medical inflation

Usually the information presented by the Legislative Budget Board or a state agency looks like the figure below:

Figure 8.4: Texas Medicaid Annual Budget Growth Rates
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Source: HHSC, Financial Services, HHS System Forecasting.

Figure 8.4 from Health and Human Services Commission, Texas Medicaid and CHIP in Perspective, Tenth Edition, February 2015.
http://www.hhsc.state.tx.us/medicaid/about/PB/PinkBook.pdf

Much of the growth above is a result of caseload growth, with more Texans—about 75 percent of them children—
being eligible and enrolled for the health care coverage and services paid for by Medicaid.

The last major expansions in Texas Medicaid eligibility took place in two rounds. The first was in 1986-1991, in
response to Congressional mandates to include low-income pregnant women and children. A decade later, in
2001, the Legislature approved simplifying children’s Medicaid applications to make them more like the Children’s
Health Insurance Program (CHIP’s) successful process. After the red-tape barriers for eligible children were
reduced starting in January 2002, children’s enrollment was able to grow and is now estimated to include about 84
percent of eligible children.

Major eligibility changes have not been made in the past decade; rather, most of the recent growth is due to a
Texas economy with too many jobs with no (or unaffordable) employer-sponsored health insurance benefits. This
is especially true of the jobs created since the Great Recession, beginning in late 2008.
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Figure 2.1: Medicaid Caseload by Group
September 1979-August 2013

Caseload has grown by almost 80 percent since the beginning of the
Medicaid Simplificationin January 2002, with some of the growth
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Figure 2.1 from Health and Human Services Commission, Texas Medicaid and CHIP in Perspective, Tenth Edition, February 2015.
http://www.hhsc.state.tx.us/medicaid/about/PB/PinkBook.pdf

Besides client growth, another important factor to take into account when looking at budget trends over a
long period of time is inflation. Just as Texas General Revenue spending is currently lower than in 2002-03
after adjusting for overall population growth and inflation, Medicaid spending per beneficiary in Texas is
lower when adjusted for medical inflation:



http://www.hhsc.state.tx.us/medicaid/about/PB/PinkBook.pdf
http://www.lbb.state.tx.us/Documents/Budget/Trends_Table_Post_3rd_Called_August_2013.pdf

Texas Medicaid Per-Recipient Costs Lower Today than in 2001
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Sources: Health and Human Services Commission, Texas Medicaid History Report by Federal Fiscal Year (spending excludes Disproportionate
Share Hospital, Upper Payment Limit, Uncompensated Care, and DSRIP [Delivery System Improvement Program] funds); Medicaid recipient
count is average monthly acute care clients by state fiscal year. Inflation is from U.S. Bureau of Labor Statistics, Consumer Price Index — All
Urban Consumers, South Urban area, Item: Medical care (not seasonally adjusted monthly figures, averaged to state fiscal year).

The Texas Legislature has aggressively pursued Medicaid cost containment over the last 15 years, and has
achieved results. Population growth, health care inflation, and declining affordability of employer-sponsored
health benefits are the drivers of Texas Medicaid spending, which makes up 23 percent of Texas’ General
Revenue budget for 2014-2015.

For more information or to request an interview, please contact Oliver Bernstein at bernstein@cppp.org or
512.823.2875.

About CPPP

The Center for Public Policy Priorities is an independent public policy organization that uses research, analysis and

advocacy to promote solutions that enable Texans of all backgrounds to reach their full potential. Learn more at
CPPP.org.

Join us across the Web

Twitter: @CPPP_TX

Facebook: Facebook.com/bettertexas
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Assuring a Future for Long-Term Care
Services and Supports in Texas

Executive Summary

Texas Medicaid spending is on an unsustainable trajectory. The program’s expenditures now consume 25 percent of the
state budget, making it increasingly difficult to adequately address other vital state needs. With the recent recession and
a slowly recovering economy, Texas is struggling to close budget gaps. The problem has been exacerbated by an increase
in Medicaid enrollment and spending, which is a reflection of the tough economic times.

This is not the first time, nor is it likely to be the last, that the counter-cyclical nature of the Medicaid program has cre-
ated a heavy burden on the state. Although reductions have been seen in services and provider payments, the state’s
ability to meet other important commitments continues to be challenged. Even in good economic times, Medicaid
spending has outpaced growth in state tax revenues. With new federal mandates and changing demographics, the bud-
get needs of the program will consume more and more of the state’s available revenues. Under the existing program
structure, there is no relief in sight.

Texas Medicaid expenditures totaled approximately $28 billion in 2011. The largest share of total Medicaid spending,
nearly 23 percent, provides long-term care services and supports to roughly 400,000 aged and disabled Texas Medicaid
enrollees." With an existing interest list for long-term community-based care services exceeding 100,000 people, and
the senior population projected to double by 2030, the demand for and cost of these services will continue to expand.
There is little room within the existing Medicaid structure to divert resources to pay for this growing long-term care
expense given the limited availability of optional programs or benefits on the acute care side of the program. Bottom
line, with the entire program consuming 25 percent of the state budget, there is little room to infuse more state revenue
into the program.

The Medicaid program structure itself is much to blame for today’s problems. The federal-state matching program cre-
ates enticing opportunities for states to maximize federal funding. An open-ended ability for Texas to draw down fed-
eral dollars with relatively modest state contributions has grown the program well beyond its intended scope. Despite
the recognition that the state is on a financially deleterious path, perverse incentives persist. Federal restrictions on state
reductions, together with the natural reluctance on the part of the state to reduce state expenditures when it can mean a
two-fold loss of federal contributions, make it almost impossible to rein in Medicaid program costs. As such, it is time
to discuss fundamental reform of the Medicaid program.

Fundamental structural change must begin by ending states’ open-ended entitlement to federal funding. This can be
done by eliminating the link between state contributions and federal matching payments, through a federal block grant
to the states. The federal government would benefit from a defined and predictable expenditure trend line, and the
state from a steady federal revenue source. States would be motivated to clarify goals and manage programs efficiently.
It would provide states with flexibility in how to best meet program goals as well as increase state accountability for
program outcomes.

Within a block grant, Texas could restructure its long-term care delivery system to better meet the needs and prefer-
ences of its residents while also staying within budgetary constraints. One such approach would be to modify the Med-
icaid benefit entitlement. The current “one size fits all” approach often entitles Medicaid enrollees to unnecessary, even
unwanted benefits, and has the unintended consequence of providers receiving de facto entitlement to provide a broad
range of services to enrollees.

The approach put forth in this report could function within the context of a block grant scenario. It would establish
and fund financial accounts for enrollees to purchase long-term care services and supports (LTCSS). The funding

www.texaspolicy.com
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amount would be based on the needs of each individual, with assessments being performed by independent, accredited
professionals. Providers would be pre-approved and regulated by the state (using sufficient, but not excessive regulation).
The approach to creating the participating pool of providers should foster quality, price competition, and innovation; thus,
providing program participants the best value, as well as appropriate and preferred care. The program participants would
retain unused funds for future care and support needs.

Nursing home care would be excluded from this system, but still be a covered service financed through the traditional
Medicaid structure. The level of care threshold for Medicaid approval of nursing home placement could be set at a high, but
reasonable level to maximize the use of community-based care. Institutional care would only be used when less expensive
community-based options have been exhausted. Systems would be established to ensure that the long-term care services
and acute care services are coordinated and not duplicative.

Moving to a defined level of financial support will provide budgetary control with options to address potential budget
shortfalls. With a defined financial benefit, the State, if need be, could uniformly reduce all participants’ future allocations,
prioritize the provision of services based on the level of need, or increase the state contribution.

It is important to remember that while any significant reduction in spending will involve painful trade-offs, the unsustain-
able nature of the current spending trajectory mandates that action be taken. The framework proposed here offers several
advantages. It will turn program participants into engaged cost-conscience participants, providing them with real incentives
to use cost effective services. It will foster competition within the provider community, keeping prices in check and encour-
aging innovation. Finally, the approach will allow Texas to refine benefit entitlements to target individual care needs, while
taking into account financial and informal support circumstances.

This major restructuring is not an immediate solution to Texas’ current budget issues. As such, incremental program chang-
es that could have a short and medium term impact are also discussed. Options at the forefront of current discourse be-
tween Texas officials and advocates include:

1. Tightening up the estate recovery program
2. Eliminating Miller Trusts

3. Including nursing home, 1915(c) waiver, and other long-term care populations in the dual eligible integrated care dem-
onstration project

4. Requiring Supplemental Security Income (SSI) children to be enrolled in risk based managed care

5. Instituting parental financial contributions for children receiving LTCSS

6. Using waivers to provide a more limited entitlement for LTCSS

7. Imposing some financial responsibility on adult children whose parents are receiving Medicaid coverage for LTCSS
8. Adopting some different approaches to providing community care

9. Competitively bidding nursing home care.

10. Closing or downsizing the Texas State Supported Living Centers

Some of these changes can be accomplished in the short term; others would likely require a waiver or could be incorporated
as part of a more comprehensive restructuring of the program.
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Introduction

In the aftermath of the financial collapse and recession of
2007-2009, the State of Texas has experienced severe bud-
getary turmoil. According to various sources, the Gover-
nor and the Legislature were forced to close a budget gap
of approximately $15 billion in 2011. And again in 2013,
the state is forecasting a shortfall of $10 to $13 billion in the
2014-15 budget that must be closed.”

This is not the first time Texas has faced daunting fiscal
challenges. During the less severe economic downturn in
2002-2003, the state government also faced a substantial
budget shortfall, in large part because of rapid growth in
the State’s Medicaid program. And while it is certainly the
case that the current crisis had origins outside of health care
spending, there is no question that the growing burden of
Medicaid has made it more difficult for Texas—and other
states—to emerge from the crisis on sound financial footing
for the future.

Indeed, over the last four decades, Medicaid has become
the most pressing and intractable problem in states’ bud-
gets. According to the National Association of State Budget
Officers (NASBO), state spending on Medicaid was roughly
equal to 16 percent of state budgets in the early 2000s. To-
day, states are spending at least 23.6 percent of all state rev-
enue on the Medicaid program.’ Even in good economic
times, states, including Texas, have struggled to prevent ris-
ing Medicaid spending from crowding out other priorities.
But when economic times are bad, it becomes nearly im-
possible for states to cover Medicaid’s costs and still meet
other state commitments.

Consequently, states have a great interest in finding a solu-
tion to the perennial problem of Medicaid cost growth. The
search, however, is substantially complicated by the fact that
the program has split political accountability. The overall
structure for the program is found in federal law, and much
of its financing comes from the federal government. But it
is the states that must administer the program and live with
the consequences of rising costs within a construct of state
governance that generally requires a balanced budget.

In recent years, proposals have been advanced at both the
federal and state levels to fundamentally change how Med-
icaid operates. In particular, the U.S. House of Representa-

Assuring a Future for Long-Term Care Services and Supports in Texas

tives passed budget plans in 2011 and in 2012 that called
for converting Medicaid from a federal-state matching pro-
gram into a federal block grant to the states.* Some states
have begun considering how they might reform parts of
Medicaid to make the program more sustainable within a
block grant.

Indeed, a previous report published by the Texas Public
Policy Foundation examined how to reform Medicaid in
the State of Texas for the non-elderly and non-disabled par-
ticipants (mainly women and dependent children).” This
report is a companion to that earlier study and examines
the rest of Medicaid—that is the services provided to the
elderly and permanently disabled who are in need of exten-
sive support in their daily living activities.

The aim of this report is to provide recommendations to
the State of Texas on how to reform its Medicaid-financed
long-term care program so that it becomes sustainable and
affordable for Texas taxpayers while also providing high
quality services to those who are truly in need.

Basics of Medicaid in the State of Texas

There are three basic components to the Medicaid pro-
gram: eligibility, coverage, and payment. For each of these
components, the federal government mandates certain
minimum requirements and offers states some optional
program elements.

These components are the three levers the states can use
Medicaid to meet the needs of their low income and medi-
cally needy populations in a sustainable manner that is re-
sponsible to its taxpayers.

Beyond these three levers, expenditures and budget are also
an important component of the Medicaid program. The
ability to control expenditures and provide an adequate
state budget is a major concern to states—and states’ ability
to meet these needs vary with their economic stability. Tex-
as is actively examining its options and has included some
budget control measures in its 2014-15 budget proposals.

Details on each of these five important program compo-
nents and concerns are provided on the following pages.

www.texaspolicy.com



Assuring a Future for Long-Term Care Services and Supports in Texas

Eligibility

Medicaid eligibility is defined as either “categorically
needy” (need based on income) and/or “medically needy”
(need based on health needs). People eligible for Medicaid
coverage include low income children and their parents,
pregnant women, the aged and disabled, and low income
individuals age 65 or older, many of whom also receive
Medicare.

Texas covers few optional eligibility groups. The optional
categorically and medically needy groups are limited pri-
marily to pregnant women, infants, and some children for
whom the state has legal responsibility to provide care. The
largest optional group is pregnant women and infants up to
185 percent of the federal poverty level (FPL). (The federal
minimum is 133 percent FPL.)

Texas is conservative in setting its eligibility thresholds.
Most eligibility income and resource thresholds for acute
care Medicaid services are set at the federal minimum lev-
els. Coverage for seniors, persons with disabilities, and the
blind is provided for SSI recipients with an income level of
approximately 75 percent FPL. The income level for other

December 2012

non-pregnant adults is 12 percent FPL. Texas also provides
coverage for several discrete populations, including unin-
sured women with breast and cervical cancer, and buy-in
programs for workers and children with disabilities. Re-
source limits are generally set at the federal minimum of
$2,000 for an individual and $3,000 for a couple. The break-
down of the Texas Medicaid program’s various income lev-
els is displayed in Figure 1.

Medicaid enrollees who use long-term care services are
typically the elderly and disabled; those receiving cash ben-
efits under the SSI program (or aged, blind, or disabled in-
dividuals who meet state criteria that were in place as of
January 1972 and are more restrictive than SSI's eligibil-
ity criteria); low income individuals over 65 needing as-
sistance; and those individuals for whom Medicaid pays
Medicare premiums and cost-sharing, but do not qualify
for full Medicaid benefits. It is estimated that up to 400,000
Texas residents receive Medicaid long-term care services
and supports.®

Eligibility thresholds for the long-term care (LTC) pro-
grams offered in Texas are generally more generous than the

Figure 1: Program Income Limits as Percent of Poverty, 2012
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Source: Presentation to SB 7 Medicaid Reform Waiver Legislative Oversight Committee by Thomas M. Suehs, Executive
Commissioner, HHSC, Billy Millwee, Deputy Executive Commissioner for Health Services Operations, HHSC, Chris Traylor,
Commissioner, DADS, Feb. 29, 2012
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thresholds for the acute care programs. As with the major-
ity of states, Texas has adopted the optional “special income
level” of 300 percent of the SSI benefit level as its income
limit for those in long-term institutional care and those in
home and community-based services (HCBS) waiver pro-
grams. Currently this is $2,094 per month.”

Because Texas does not have a medically needy program for
institutional care, it is required to allow individuals to uti-
lize Miller Trusts (see Sidebar). These Trusts permit those
using institutional care to divert, and thereby exclude in-
come exceeding the $2,094 income limit in order to meet
income thresholds.

Texas has also opted to use “institutional deeming rules” in
its HCBS programs, meaning that the income of spouses
and parents are not counted in financial eligibility determi-
nations. In its spousal impoverishment rules, Texas allows
the community spouse to retain the maximum allowable
amount of income.

Coverage (Benefits)

Like eligibility, some benefits are federally required and
some are optional. The following services must be covered
for the categorically needy:

« Inpatient and outpatient hospital services

« Physician services

o Medical and surgical dental services

 Nursing facility services for individuals aged 21 or older

o Home health care for persons eligible for nursing facility
services

Sidebar: Miller Trust
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« Family planning services and supplies

o Federally qualified health center and rural health clinic
services

 Laboratory and X-ray services

+ Pediatric and family nurse practitioner services

 Nurse-midwife services

« Early and periodic screening, diagnostic, and treatment
(EPSDT) services for individuals under age 21

Commonly covered optional services include prescription
drugs; clinic services; nursing facility services for those un-
der age 21; intermediate care facilities for persons with an
intellectual and developmental disability; optometrist ser-
vices and eyeglasses; and dental services. States also have
the option to provide certain individuals home and com-
munity-based services, including case management, per-
sonal care services, respite care services, adult day health
services, and home health services.

Texas uses a minimalist approach in its Medicaid benefit
package design. Many optional benefits are not covered for
the adult population, including dental (with some excep-
tions), occupational therapy, speech and hearing services,
dentures, and diagnostic and screening services. And for
those optional benefits that are covered, service limits are
common. For example, the adult in-patient hospital benefit
has both a 30-day limit and an annual $200,000 limit.

In terms of long-term care, Texas provides a wide range
of programs. In addition to the required coverage of in-
stitutional care, the state offers an array of optional com-

A Miller Trust can be used when a state does not cover institutional care under the Medicaid medically needy option.
Congress incorporated the concept into the Social Security Act in the Omnibus Budget Reconciliation Act of 1993,
adopting concepts outlined in the Colorado court case Miller V. Ibarra, 746 F. Supp.19 (D. Colo, 1990).

The Miller Trust provisions require Social Security, pensions, and other periodic income to be disregarded in the eli-
gibility determination for institutional care if the income is diverted to a trust where:

The trust consists only of the income from the periodic income; and
- Amounts remaining in the trust are used to reimburse the state upon the death of the recipient.

The income diverted to the trust is considered in the determination of the individual's share of cost (see Title XIX Sec.
1917(d) (4) (B)).
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munity-based approaches, although not all programs are
administered statewide. These programs include managed
long-term care, community support approaches to care, in-
stitutional diversion programs, and de-institutionalization
programs.® A listing with a brief description of these pro-
grams is found in Table 1 below.

Reimbursement

States have wide flexibility to determine payments rates.
Generally states pay fee-for-service (FFS) rates to provid-
ers or capitated payments to managed care plans. For FES,
states must assure that payments are consistent with effi-
ciency, economy, and quality of care standards and suffi-
cient to enlist enough providers so that care and services are
adequately available in the geographic area. In addition, the
state cannot pay more than upper limits, based on Medicare
payment principles. For managed care capitated payments,
the state must assure that the rates are actuarially sound.

December 2012

Texas has many LTCSS programs to divert beneficiaries
from nursing homes. The following are the FY 2011 reim-
bursement rates for LTCSS:

o Nursing home per day rate of $125.96

o Texas STAR+PLUS per member
per month rate of $808.46

« PACE per member per month rates are geographically
based and range from $2,180.28 in Lubbock
County to $3,941.51 in El Paso County.

o Home and community-based waiver program rates
are based on the services provided, ranging from
$29.69 for a licensed vocational nursing visit to
$147.84 per day for pervasive companion care.

Table 1: Texas Long-Term Care Programs, 2012

STAR+PLUS

The program provides LTC services through managed care organizations. STAR+PLUS
provides an alternative to nursing facility placement. Covered services include both
acute and LTC services. Dual eligible and STAR+PLUS receive regular health care
through Medicare and LTC services through a Medicaid HMO.

Program of All-inclusive Care for the Elderly
(PACE)

PACE provides comprehensive community-based services and supports, including pre-
ventative, acute care, and long-term care services and supports for individuals aged 55
or older as an alternative to nursing facility care. PACE is available in the Amarillo, Lub-
bock and El Paso areas.

Community Based Alternatives (CBA)

Home and community-based services and supports are provided to persons in their
own home, an assisted living facility, or in an adult foster care setting as an alternative
to institutional care in a nursing facility.

Medically Dependent Children Program (MDCP)

This program provides home and community-based services and supports to families
caring for a medically dependent child in their home who is under 21 years of age.

Home and Community-based Services (HCS)

Services and supports are made available to individuals diagnosed with an intellectual
disability, or a related condition, and who are living in their family home or in another
community setting.

Community Living Assistance and Support Ser-
vices (CLASS)

Home and community-based services and supports are provided to individuals diag-
nosed with a developmental disability, classified as a related condition other than an
intellectual disability, as an alternative to institutional placement.

Texas Home Living (TxHmL)

Services and supports are made available to individuals diagnosed with an intellectual
disability or a related condition, who live in their family homes. Services include com-
munity support, adaptive aids, dental treatment, minor home modifications, skilled
therapies, behavioral support, nursing, day habilitation,” employment assistance, sup-
ported employment, and respite care.

Deaf Blind with Multiple Disabilities (DBMD)

Home and community-based services are provided to individuals diagnosed with: 1)
legal blindness, 2) a chronic, severe hearing impairment, or 3) a condition that leads to
deaf-blindness resulting in impairment to independent functioning.

Money Follows the Person (MFP)

This program supports the movement of Medicaid beneficiaries with disabling and
chronic conditions from institutions to the community.

Texas Public Policy Foundation
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Expenditures and Budget

Despite tight eligibility, as well as conservative benefit de-
sign, Texas Medicaid spending growth has consistently out-
stripped the national average since 1990 (see Table 2). It
is estimated the Texas Medicaid program, including CHIP,
covers over 16 percent of state residents. The FY 2011 en-
rollment was approximately 3.5 million persons with an ad-
ditional 577,000 CHIP enrollees. While Texas™ percent en-
rollment is below the national average, the percent increase
in monthly enrollment has been increasing at a faster pace
than the national average for the past two years."

Table 2: Average Annual Growth
in Spending, FY1990 -FY2010

Fiscal Years Texas u.S.

FY1990-2001 12.9% 10.9%
FY2001-2004 11.6% 9.4%
FY2004-2007 8.1% 3.6%
FY2007-2010 9.7% 6.8%

Source: Kaiser State Health Facts

Medicaid spending growth has been accelerating at a rate
that far exceeds growth in Texas tax revenue. Compound-
ing this problem is the fact that the percentage of federal
financial participation has been declining over the past sev-
eral years (see Table 3).

In 2011, Texas Medicaid expenditures totaled $28 billion.
The largest share of the spending, $6.3 billion, or nearly 23
percent of the total Medicaid budget, was for long-term
care services and supports. Another $1.5 billion paid for the
State’s Medicare cost share (see Figure 2).

Figure 3 (next page) shows how Texas’ Medicaid expendi-
tures are distributed across the different eligibility groups.
As is typical in Medicaid, aged and disabled individuals
account for the highest level of expenditures (58 percent),

Assuring a Future for Long-Term Care Services and Supports in Texas

Figure 2: Texas Medicaid Expenditures
by Service Group, SFY2011
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11% Professional
hpanEnE $5.1 Billion
Hospital =
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13% Supplemental
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$4.4 Billion

16%

Source: Texas HHS presentation to the Texas Legislative House Appropriations
Subcommittee on Article Il: Medicaid (May 7, 2012).

but only a relatively small number of total enrollees (25%).
Breaking down the 58 percent of program costs incurred
by seniors and persons with disabilities shows that 28 per-
cent are for long-term care services and supports, including
STAR+PLUS. The remaining 30 percent are for acute care
and Medicare premium payments.

Budget Proposals for 2014-2015

The Texas Department of Aging and Disability Services
(DADS) is proposing to maintain its 2013 service levels in
2014-2015. The state will continue to encourage the move-
ment of individuals into HCBS waiver programs rather
than into institutional care facilities. It is expected that any

Table 3: Texas Federal Match Rate, FY2004-FY2013

YEAR
RATE

FYO4
63.17

FY05
60.87

FY06
60.66

FY07
60.78

FY08
60.53

FY09
69.85*

FY10
70.94*

FY11
60.56

FY12
58.22

FY13
59.30

Source: Kaiser State Health Facts
*Reflects ARRA enhanced FFP
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Figure 3: Texas Medicaid Expenditures Distributed Across Eligibility Groups, SFY2010
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increase in the average cost per individual served in these
programs will be primarily due to inflation, acuity, and
utilization.

DADS intends to continue this move toward greater use
of community services by: 1) promoting independence; 2)
preventing institutionalization and providing more com-
munity alternatives; 3) promoting Community First Choice
in 2015; and 4) instituting a Balancing Incentive Program.

It is also proposing a statewide expansion of STAR+PLUS
to include primary homecare (PHC), Day Activity and
Health Services (DAHS), and Community Based Alterna-
tives (CBA) programs.

In addition, DADS is proposing to expand the Program of
All-inclusive Care for the Elderly (PACE). Currently Texas
has three PACE sites in El Paso, Amarillo, and Lubbock,
which share a total of 1,170 participants. DADS is planning
to expand capacity for an additional 24 participants in Am-
arillo, 24 in Lubbock, and 48 in El Paso. In addition, it is
considering two new PACE sites, to serve 150 clients each,
to be phased in during FY2015.

Finally, Texas is hoping to receive approval of the dual-el-
igible demonstration waiver, which was submitted to the
Centers for Medicare and Medicaid Services (CMS) in May
2012. CMS has been working with states to create demon-
stration grants to blend the Medicare and Medicaid funding
streams, integrate benefits, and improve care coordination
across the Medicare and Medicaid programs for the du-
ally eligible population. Fifteen states received innovation
grants and over half of the states are proposing demonstra-
tion projects to provide a more coordinated care approach
to the population. Many of the proposals include enhanced
coordination for the provision of long-term care services
and supports, including institutional care.

Texas has proposed providing integrated Medicare and
Medicaid benefits through a coordinated, managed care
approach using a three party contract between the Health
and Human Services Commission (HHSC), CMS, and
STAR+PLUS managed care organizations. The target pop-
ulation of 214,404 (out of 328,500 persons state-wide) in-
cludes those who are dually eligible for Medicare and
Medicaid in the State’s most populous counties, excluding
long-term nursing facility residents. It is predicted that this
demonstration will increase quality of care and significantly
decrease costs of caring for this population.
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The STAR+PLUS plans will be accountable for all medical
and behavior health benefits as well as long-term care ser-
vices and supports and prescription drugs. The implemen-
tation target is January 1, 2014, but Texas, as well as most
other states is still awaiting approval from CMS at the time
of this writing.

The Block Grant Context

The budgetary pressures states have experienced due to
rising Medicaid costs are also reflected at the federal level.
Measured in constant 2012 dollars, total federal Medicaid
spending has risen from $25.4 billion (or 0.4% of GDP) in
1972 to $282 billion (or 1.8% of GDP) in 2011, according to
the Congressional Budget Office (CBO).

Medicaid’s rapid rise in spending is heavily influenced by
the rising costs of the broader health care system. But it is
also the case that the fundamental design of Medicaid is
inefficient. The system of federal matching payments for
state-determined benefits (and therefore costs) is a major
reason cost control is so difficult. For starters, this system,
in which the federal government pays a fixed percentage
of Medicaid costs based on a complex federal formula, has
split political accountability, with neither the federal nor the
state government fully in charge. As a result, neither level of
government has taken ownership of solving the program’s
budgetary problems.

Cost control is simply difficult and unattractive for both
federal and state politicians to address. Today, on average,
the federal government pays for 57 percent of all Medic-
aid costs, and the states pay the other 43 percent. This ar-
rangement makes cost control very unattractive for state
legislators. For instance, in a state with a 60 percent fed-
eral matching rate, the federal government would pay $150
out of every $250 in Medicaid medical costs. However, if a
state faced a budget crisis and needed to cut its Medicaid
spending, legislators would need to cut $250 out of the pro-
gram for the state to save $100. Put another way;, legislators
would have to inflict $250 of pain for the $100 budgetary
gain. That’s not a deal that many politicians would willingly
accept.

Instead, many states have chosen to try to maximize their
federal Medicaid matching payments, while minimiz-
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ing state costs. This has been accomplished through two
ways. First, states have sought, over many years, to move
several previous state-only activities into the Medicaid pro-
gram to take advantage of federal financing. For example,
most states now use Medicaid to pay for a portion of the
school transportation expenses for disabled children and
for school-based health clinics.

Further, many states have also found ways to minimize
their actual state contributions to Medicaid by artificially
inflating certain provider payments rates to generate fed-
eral funding. Although the state mechanisms used to ac-
complish this are varied, they all entail selectively boosting
certain provider payment rates to generate excess federal
matching payments. The incremental additional dollars are
then recouped and diverted to other state needs that may
fall outside of Medicaid. These mechanisms have the effect
of lowering the real (as opposed to the official) state match-
ing payment for the program."

As recognition of these problems has increased, interest has
grown in reworking the Medicaid program to provide bet-
ter incentives for efficient program design at the state level.

A primary focus of these efforts has been on converting
Medicaid into a block grant program. Under a block grant,
the federal government would provide states with a fixed
level of federal financing, most likely based on historical
spending trends. The level of federal financing would also
factor in other considerations, such as state income and
measures of families below certain income thresholds.

The benefits of a block grant for the federal government
are straightforward. With a block grant, the federal govern-
ment would get budgetary predictability. No longer would
federal Medicaid spending be a function of state spending
decisions.

Some state officials see great promise in a block grant. Un-
der most block grant proposals, states would have near total
control of program design, including the use of the federal
Medicaid funding. It would entirely eliminate the need for
federal approval of waivers and State Plan amendments,
and would shift both the authority to run the program as
well as the political accountability for program’s perfor-
mance to the states.
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In its most basic form, a federal block grant is likely to pro-
vide states with an amount of funding that is tied to histori-
cal federal spending in the state, indexed in future years to
grow with some appropriate measure of state inflation and
population growth. For instance, in the budget proposal ad-
opted by the House of Representatives in April 2012, the
federal block grant to the states was indexed in future years
to general inflation increases, as measured by the Con-
sumer Price Index (CPI), plus population growth."> Other

block grant proposals have increased the federal portion of

the block grant each year by the CPI plus one percentage
point, in addition to population growth.

In considering a block grant, states will undoubtedly want
to reduce some of the risks associated with accepting a fixed
block grant when certain variables can dramatically alter
the need for Medicaid services. For instance, during an eco-
nomic downturn, Medicaid enrollment typically rises rap-
idly and increases at a rate faster than overall population
growth. States may want to press for a federal block grant
that takes into account such factors in the formula. One ex-
ample would be allowing the block grant to grow at faster

rates during a recession and slower rates during periods of

strong economic growth.

Independent of these block grant design issues, the real
question for states is “what would they do if they had the
freedom a block grant would provide?”

The remainder of this report is aimed at providing the State
of Texas with a framework for how to redesign its Medicaid
services for the elderly and disabled if the state were pre-
sented with such an opportunity in the context of a federal
block grant.

Restructuring the Texas Medicaid Program
for Long-Term Care Services

As discussed elsewhere in this report, the State of Texas

has a number of available options to streamline eligibility

and cut expenses for long-term care services and supports
within a framework that is not altogether different from to-
day’s program. In other words, there are numerous ways to
make the program more targeted and efficient without fun-
damentally altering the nature of the program itself. These
reform options will need to be pursued aggressively to close
budget gaps in the near and medium term.
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But the state also needs to enact more far-reaching, struc-
tural changes to the program that will ensure the program
can be sustained over the longer term.

Over the past four decades, Texas (and almost every other
state) has had to grapple with periodic budget crises precip-
itated in large measure by the inability of the state to control
Medicaid spending. In Texas, budget crises in 2002-2003
and 2012-2013 were driven in part by rapidly rising Med-
icaid spending.

Of course, to some degree, Medicaid spending growth is a
reflection of cost trends in the broader health care system.
But the absence of budgetary control over the program is
also a function of how Medicaid is designed. Beneficiaries
become entitled to benefits under the program if they meet
certain eligibility criteria, some of which are under the con-
trol of the states, and some of which are not, as explained
in the Basics of Medicaid eligibility section above. More-
over, once a beneficiary becomes eligible, the state is obli-
gated to provide an array of “one size fits all” benefits and
services. This sets up a dynamic in which the beneficiaries
have strong incentives to qualify for whatever benefits they
can, regardless of current need, and in which the providers
have strong incentives to maximize their reimbursement
for services.

This entitlement to a series of benefits is at the heart of the
budgetary problem. To cut costs, the state carries the bur-
den of pressuring those providing the services to do so less
expensively. But the delivery of long-term care services and
supports to the disabled and frail elderly is an exceedingly
complex process that no state can fully manage centrally.
The result has been a series of ad hoc efforts to rein in ex-
penses in the face of the much more powerful forces of ben-
eficiaries’ and providers’ incentives.

Reversing this kind of dynamic on a permanent and sus-
tainable basis will require fundamental reform.

An Alternative Vision—Fundamental Reform
Fundamental reform of Medicaid long-term care in Texas
starts with a top-to-bottom rethinking of the nature of the
entitlement and what the state is delivering to persons in
need.
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As matters stand in Texas, and almost every other state, to-
day’s Medicaid program is essentially a service entitlement.
When a person is found to be disabled and have an income
below the eligibility threshold, the state pays for a designat-
ed set of services.

This approach has several problems associated with it. First
and foremost, it creates a cast of service providers that, in a
certain sense, have become part of the entitlement structure.
The state is expected to provide financial support through
Medicaid that is sufficient to ensure an adequate supply of
service providers. This is, by its nature, a subjective judg-
ment that becomes a disputed point in the political process.
Inevitably, the state comes under great pressure to make all
current providers available to the beneficiaries, which leads
to favoring incumbents over new entrants to the detriment
of innovation. It also places a floor on future cost cutting.

Second, the entitlement is an “all or nothing” approach.
Many Medicaid applicants spend years trying to get on the
program because they need help, but once they are on the
program, they receive far more benefits than they actually
wanted or needed.

An alternative vision for Medicaid takes an entirely differ-
ent perspective. Instead of trying to find and deliver ser-
vices to which all Texas citizens are entitled (the mandatory
services described in Section II, Basics of Medicaid), the
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state could instead provide a pre-determined level of finan-
cial support to the frail elderly and persons with disabilities.
This financial support would be used, in turn, by the recipi-
ents to pay for the services they—and their family members
or support network—decide they need, from providers of
their own choosing.

This approach to restructuring the long-term care services
and supports entitlement in Texas Medicaid is depicted in
Figure 4.

The process begins by calculating what might be considered
the maximum defined contribution payment for someone
who needs significant support for their daily living activi-
ties, but has no financial resources of their own to pay for
them. The state would make this calculation based on an as-
sessment of existing usage of Medicaid program services by
the frail elderly and disabled populations. The state would
have the option of creating a single estimate that would ap-
ply to all applicants, or multiple estimates based on several
subcategories of beneficiaries (such as the elderly, non-el-
derly disabled adults, and disabled children).

Medicaid applicants would then be assessed based on the
acuity of their disabilities, relative to a person who would
be entitled to the full defined contribution payment. This
“disability acuity assessment” would need to be seen by the
public as an apolitical and objective process, conducted in-

Figure 4: A Defined Contribution LTCSS Entitlement
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dependently of budgetary or other pressures and based sole-
ly on the evidence of disability and functional impairment.

In addition to an acuity assessment, the state would then, as
it does today, conduct an assessment of the applicant’s finan-
cial resources and ability to pay for LTCSS. That assessment
could include, as much as possible, a comprehensive look at
the resources of the applicant and the applicants family.

Accessing Services

The delivery of the benefit entitlement to the beneficiary
would not come in the form of vouchers or checks issued
by the state. Rather, once an applicant was found to be eli-
gible for financial assistance, the state would establish and
fund an “account” on that persons behalf from which the
beneficiary could make payments to approved vendors for
services provided by the program.

As shown in Figure 5, the state would then make available
to the beneficiaries a list of approved vendors for the various
services provided by Medicaid LTCSS. For instance, there
would be vendors providing assistance with various activities
of daily living, transportation, and other social services.

As much as possible, the state’s regulations should meet the
twin goals of maintaining a certain level of quality for the
beneficiaries, while fostering strong price and quality com-
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petition among vendors. This will ensure that the program
participants receive the highest possible value with the
resources made available to them. In order to incentivize
economizing behavior, the beneficiaries should be able to
retain resources they do not use in one month for later use.
Beneficiaries could thus “save” resources in their accounts
to provide themselves with additional protection should
they need more services in the future.

If Texas receives approval for its dual eligible demonstration
proposal, and individuals are indeed enrolled in managed
plans responsible for the full continuum of individuals’ care,
careful consideration would need to be given to the integra-
tion of this defined benefit, community-based long-term
care account. However, it is likely this policy—resulting in
more engaged enrollees with more tailored and cost con-
tained community-based long-term care benefits—would be
viewed as an attractive option to participating managed care
plans.

The Nursing Home Exception

A crucial feature of this reform approach is its emphasis
on keeping beneficiaries, especially the frail elderly, out of
nursing homes as much as is clinically appropriate. In par-
ticular, the defined contribution payment is available only
for non-nursing home long-term care expenses, and can be
used only by beneficiaries who are not residing in a nursing

Figure 5: Accessing Services
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home. If an applicant is found to need nursing home ser-
vices, the defined contribution entitlement would end, and
the nursing home stay would be financed through the tra-
ditional Medicaid structure (with perhaps greater program
emphasis on competitive bidding for nursing home beds).

Excluding nursing home care from services covered by the
defined contribution payment is necessary because of its
high expense relative to community based long-term care
services and supports. A key advantage of this reform, how-
ever, is that it promotes community-based services and, as
such, thousands of Texans who might otherwise be sent to
a nursing facility would be cared for in the community (see
Sidebar for a description of the Tennessee reform for an ex-
ample of a similar approach). Texas could achieve signifi-
cant savings if institutionalized Medicaid-eligible people are
moved out of the nursing home and into the community.

In order to “rebalance” the long-term care population (that
is, to shift the percentage of individuals in need of long-
term care from institutional settings to the community),
criteria for entering a nursing home should be very strict.
The presumption in nearly all long-term care cases is that
support in the community is the optimal first line of de-
fense, given both overwhelming preference of those in need
of community based care, as well as the significant cost con-
siderations. The state could maintain a separate application
process for those who believe they need nursing home care,
and that process should be sufficiently strict to ensure that,
under this reform, more Texans find the help they need at
home and in the community rather than in the high-ex-
pense institutional setting.

In Amarillo/Canyon, El Paso and Lubbock counties, Pro-
gram of All-Inclusive Care for the Elderly” (PACE) sites
provide an “in-between” alternative to institutional nurs-
ing-home care and HCBS waiver programs. PACE enroll-
ees receive a rich and highly customized mix of acute and
community based long-term care services and supports,
including adult day care. And while not as expensive as in-
stitutional long term care, it is significantly more expensive
than other HCBS. As such, individuals receiving either in-
stitutional care or enrolled in PACE sites in these service
areas would no longer receive defined contribution entitle-
ments. In effect, PACE would qualify for the nursing home
exception.

Assuring a Future for Long-Term Care Services and Supports in Texas

Maintaining Budgetary Control

A primary benefit of using this approach to finance Med-
icaid LTCSS is that it would allow for on-going budgetary
control in the context of a fixed block grant from the federal
government.

As shown in Figure 6 (next page), the Medicaid budget
is the sum of the federal funding from a block grant, plus
whatever contribution is required or voluntarily provided
by the states.”* In the context of a federal block grant, the
amount paid to a state is very likely to be known well in
advance of the fiscal year in question based on whatever in-
dexing formula is adopted in the federal block grant legisla-
tion. For instance, the federal block grant payable to a state
might be based on the state’s historical federal Medicaid
funding, indexed to grow with inflation plus one percent-
age point, or at the rate of growth of the medical CPI.

To keep Medicaid LTCSS spending in line with the amount
allocated under the block grant, the maximum defined con-
tribution amounts established by the state could be set to
grow at the same rate as the federal block grant. This would
provide a link between the aggregate funding levels bud-
geted for the program and the amounts actually provided
to the beneficiaries.

This linkage would not necessarily keep Medicaid spending
within the state’s budget, given that the number of program
applicants might grow beyond what was expected, or that
the acuity of the disabilities might worsen over time and
thus push average benefit payments higher. Moreover, the
financing of the nursing home benefit would remain out-
side of the control of the defined contribution system, and
could be a source of excessive spending for the state.

In the event that expected Medicaid spending exceeded the
amount budgeted for the program by the state, this reform
would allow for adjustments to be made to other dimen-
sions of state eligibility and its contribution levels in order
to align spending with available resources. As noted in Fig-
ure 5, the state could apply a uniform benefit reduction fac-
tor to all defined contribution payments to bring overall
spending back within the budgeted total. This approach to
spending control could be automatically triggered and en-
forced by the state Medicaid office based on actual expendi-
ture experience. However, this approach would reduce ben-
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Figure 6: Options for Maintaining Budgetary Control
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efits uniformly for all participants, including those most in
need, and thus may not be viewed as equitable.

Alternatively, the state could choose to eliminate the lowest
acuity beneficiaries from the program, or reduce benefits for
those closest to the income eligibility cut-off. Of course, the
state could also choose to increase the state contribution to
the program, or pursue some combination of these options.

If the federal government were to move to financing Med-
icaid through a block grant, it is likely that the growth of
the block grant provided to each state would be indexed
to a pre-determined measure, such as consumer inflation.
While there are a number of different approaches to index-
ing a block grant, something like inflation plus one percent-
age point would put the annual growth rate in the range of
3-4 percent annually. This growth rate would be well below
the historical rate of growth of Medicaid spending nation-
wide and in Texas. From 2008 to 2010, Medicaid spending
in Texas has risen at an average annual rate of 9.7 percent.
That rate is expected to moderate with reforms the State has
already implemented in recent years to close large budget-
ary shortfalls. Still, state spending is expected to continue to
rise more rapidly than would be implied by a block grant.

Therefore, in a block grant scenario, Texas would need to
take steps to ensure total program spending did not out-
pace the federal block grant. Otherwise, the state would
be forced to cover the full differential between the rate of

growth of the block grand and the rate of growth of total
program costs. A block grant approach would not be fi-
nancially sustainable unless it is enacted with systematic
reforms and Medicaid is moved to a defined contribution
system for LTCSS. If not, Medicaid costs may exceed re-
sources allocated in the block grant.

How can Texas limit LTCSS cost growth to no more than 4
percent annually? Figure 6 provides the framework for do-
ing so. It begins with the conversion of the programs basic
entitlement to a defined contribution payment. That entitle-
ment can be indexed to the same growth rate as the federal
block grant. That alone would substantially moderate overall
cost growth for the State, but it may not be sufficient to stay
within the State’s budgetary goals because of other factors,
such as nursing home care use and changes in the acuity as-
sessments and financial resources of the patient population.
Consequently, the state may need to control cost growth by
employing the other cost-cutting options noted in Figure 6,
including applying an across-the-board reduction in the de-
fined contribution entitlement rate and restricting eligibility
for benefits to those with the most severe disabilities and least
family resources.

The potential budgetary benefits to Texas would be signifi-
cant if the State successfully employed such a strategy, as
indicated in the hypothetical scenario shown in Figure 7.
In the chart, Texas’ LTCSS spending is assumed to grow at
an annual rate of 8 percent in coming years. If the state were
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to successfully control that cost growth and bring it down
to 4 percent each year, the savings would build over time.
By 2020, it is anticipated that the State would be spending
$6 billion less than it otherwise would if the program re-
mained unreformed.

The Benefits of This Approach

This approach to Medicaid has the potential to fundamen-
tally alter the cost structure of long-term care services and
supports in three ways.

First, it will convert Medicaid long-term care beneficiaries,
and their families, into active participants in the cost control
effort. This is because the entitlement they would receive
from the state would be a fixed amount, and not open-end-
ed, as it often is today. This would give the participants and
their families strong incentives to use the resources they are
given as economically as possible and to focus them on the
services that are most needed.

Second, it will foster competition, and therefore innova-
tion, among service providers. The beneficiaries would
choose within certain broad guidelines how to use their
entitlement, and from which state-approved providers
they would receive services. Any service provider wishing
to garner a large share of the market would need to please
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the customers—the beneficiaries and their families—by
offering good services at competitive prices. This kind of
transparent price competition has the potential to weed
out substantial costs.

Third, this approach would allow the state to establish
much more refined levels of benefit entitlement, based on
the acuity of the disability, the financial status of the family,
and their ability (willingness and capacity) to provide some
service support.

Near and Medium Term Options
for Incremental Reform

Given this strong demand for services and the immediate
need for containing expenditures, the Texas community
is looking near and medium term policy options to con-
tain program costs. Many of these incremental reforms are
discussed below. In discussions with state leaders, many of
these policy changes appear to have potential for nearer
term budget impact. It is not clear that all of these policy
changes can be easily or quickly implemented. Many would
require a State Plan change; others would likely require a
waiver or could be instituted in the context of a block grant
approach. Incremental options for reform include:

Figure 7: Projecting LTCSS Spending
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Sidebar: Reform in Tennessee

The latest update to the consolidated 1115 waiver, TennCare Choices program, is that it received federal approval
and was implemented on July 1, 2012. The program created a new category of patients who are considered at-risk
individuals for institutional care and whose benefits are not currently linked to nursing homes. This program was
based on the finding that 40 percent of elderly Medicaid patients receiving community benefits before this change
spent less than $15,000 per year in assistance for home-based services prior to needing institutional care. Alterna-
tively, those individuals who did not receive these services and needed nursing home or community-based care,
under the institutional level of care requirement, cost up to $55,000 a year. Tennessee hopes to save $47 million from
the new program in this year alone.

The program works by revising the current requirement that individuals meet a weighted point threshold standard
based on their “activities of daily living”for institutional services. The concept is to change the determination of need
from a specific threshold diagnosis to a sliding scale so that patients who may be close to institutional or more com-
prehensive HCBS can be provided less expensive and more adequate care. This allows healthier patients, who cur-
rently qualify for nursing home care, to receive services in a more appropriate and often preferred community based
setting, while lessening the future cost burden to the state.

Tightening Estate Recovery Processes

Texas was a latecomer in instituting an estate recovery pro-
gram in 2003. States with more experience in estate recov-
ery programs achieve varying levels of returns based on

the nature of their programs. A 2005 U.S. Department of

Health and Human Services report showed wide disparity
in estate recovery program collections, not only in the gross
amounts collected, but also in the relative percentage of the
state’s long-term care expenditures. The reported collec-
tions varied from nearly 0 percent of nursing home expen-
ditures in Alaska, Louisiana, New Mexico, Texas and Utah
to 10.4 percent in Arizona.

Policy options include varying state definitions of “estate”
and varying services that are subject for recovery. Texas has
taken few options in its estate recovery program. A com-
parison of the Texas State Plan to that of Arizona’s shows
some stark differences.”” Arizona imposes TEFRA liens, it
collects funds for almost all State Plan services, and it sets
a hardship exemption based on the need for low-income
heirs at 100 percent FPL. In contrast, Texas does not impose
TEFRA liens; it limits the services tagged for recovery, and
sets the low-income threshold at 300 percent FPL.

In 2011, Texas estate recovery collections were $4,482,809.
They appear to be increasing for SFY2012, with collections
totaling $4,700,449 through May 2012. However, both fig-
ures are about two-tenths of a percent of the Texas nursing
home budget.

Across all states, there was only a weak connection between
the policy options taken by a state and the amount of re-
covery, although the states with the fewest policy options
tended to have lower recovery amounts.'® Given the bud-
get situation of the Texas program and the very low level
of recoveries, it is worth reexamining the choices Texas has
made with respect to its estate recovery program design.

Eliminating Miller Trusts

Texas has no medically needy program for those in need
of institutionalization, and hence is required to allow the
use of Miller Trusts, as discussed in Section II. Like most
other states, Texas set its income limit for institutional care
(and most of its home and community based LTCSS) at 300
percent of the SSI payment level. However, because Mill-
er Trusts are allowed, there is effectively no upper income
limit on eligibility for institutional long-term care. The per-
ception of program administrators is that Miller Trusts are
widely utilized and several believe savings could be realized
by setting a ceiling or sliding scale on income eligibility. In
addition, such a change would also send a clear message
that the program is intended to cover only the needs of low
income residents. Texas has the option of setting the income
limit anywhere between 100 percent and 300 percent of SSI.

It is important to note that a hard income limit for institu-
tional services could result in a payment gap in cases where an
individual’s income exceeds the Medicaid income limit, but is
too low to pay for nursing home care at the private pay rate.
At the income limit of 300 percent of SSI, this gap will be over
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Sidebar: Reform in Rhode Island and Vermont

Both Rhode Island and Vermont have implemented a consolidated 1115 Waiver to reform long term care. Similar to
Tennessee, both restructured and redefined level of care needs to provide more community based services and less
institutional services. Rhode Island has established an accessible and comprehensive system of coordinated care
that focuses on independence; ensures that all Medicaid beneficiaries have access to a medical home; and estab-
lishes health care outcome incentives. Some of the specific initiatives are: 1) the Nursing Facility Transition project;
2) the Shared Living program; 3) revising the Medicaid buy-in program for adults with disabilities who seek to gain
or maintain employment; and 4) continuing to encourage use of Money Follows the Person. For the 2nd quarter of
2012, the State transitioned over 1,100 individuals to a community setting.

Vermont has a “Choices for Care” waiver which created a level of care criteria that results in fewer participants qualify-
ing for nursing facility services. This waiver includes individuals who are in need of long-term care services or at risk
of requiring nursing facility services. This waiver created an entitlement to Home and Community Based Services
for individuals with the highest need for services and also implemented a person-centered assessment and options
counseling process to identify what services would be needed to enable individuals to remain in their own homes.
From 2005 to 2011, nursing home enrollment dropped from 66 percent to 52 percent and the use of community
based settings jumped from 34 percent to 47 percent.

$2,000 per month. Many whose incomes fall in this range
would be unable to access nursing home care. The inability to
access nursing home care when there is a clinically appropri-
ate need for institutional custodial care could create hardships
on families trying to give care when they are not equipped
physically, emotionally, or financially. This issue is particularly
pronounced for those just above the income limit.

Given these serious issues, Texas could consider setting a
cap on the amount of income allowed to be diverted into
the Miller Trust equal to the average cost of nursing home
care, assuming no maintenance of effort barriers. While
several states use this approach, it is not clear that there
would be appreciable savings. However, under a waiver or
block grant scenario, Texas could consider setting a harder
income limit. Under this cap scenario, consideration should
be given to setting a future date for the change and begin-
ning to aggressively educate Texans about the need to begin
planning for their long-term care needs.

Include the Nursing Home and other Long-

Term Care Populations in the Dual Eligibles
Integrated Care Demonstration Project

As discussed in Section II, Basics of Medicaid, HHSC sub-
mitted its application to CMS for the dual eligible integrated
care demonstration project in May 2012. While most dually
eligible in the Texas Medicaid program are enrolled in the
Texas managed long-term care STAR+PLUS program and/
or a Medicare Advantage or Special Needs plan (MA/SNP),

only a small percentage are enrolled in the same MCO for
both Medicaid STAR+PLUS and the Medicare plan. Hav-
ing one plan manage medical care and another manage
long-term care or behavioral health does not lend itself to
well-coordinated care across the care continuum. Hence,
the dual eligible demonstration proposes to combine Medi-
care and Medicaid funding streams in to one combined
capitated payment to selected plans that will provide fully
integrated medical and behavioral health care, LTCSS, and
prescription drugs. The target population is 214,400 non-
institutionalized dual eligibles.

The proposal will include the following program elements:

o A comprehensive provider network that will provide
the full array of Medicare and Medicaid services,

o Person-centered medical homes, and

« A single care coordinator to assist in the development
of person-centered plans of care to facilitate access
to community-based care whenever possible."”

The proposal excludes from participation significant por-
tions of the long-term care population, including:

« Persons in nursing facilities, Intermediate Care
Facilities for Persons with an Intellectual and
Developmental Disability, and residents of
Institutions of Mental Diseases or State Hospitals.
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19



Assuring a Future for Long-Term Care Services and Supports in Texas

« Persons enrolled in 1915(c) programs.

Several other states, including Wisconsin, North Carolina,
Connecticut, and California are including nursing homes
residents and those in 1915(c) waiver programs in their dual
eligible integration demonstration proposals. By including
these populations, there are opportunities for: 1) enhanced
integration across the care continuum; 2) program savings
from reduced incentives to cost shift across programs; 3)
improved transitions between institutional care and com-
munity care; and 4) overall enhanced flexibility in rebalanc-
ing the long-term care system.

Several in the Texas community stated that they support
the inclusion of the institutionalized and 1915(c) popula-
tions. While it would take time to plan and implement the
inclusion of these populations into the demonstration, solid
experience from Money Follows the Person, STAR+PLUS,
and other long-term care population programs serves as a
strong basis for this proposal.

Integrate all Disabled Children into Risk-Based
Managed Care Plans

Currently, Texas does not require children age 20 or under
to enroll in its STAR+PLUS programs. Some have ques-
tioned whether this exemption should continue. A 2010
survey conducted by the Kaiser Commission on Medicaid
and the Uninsured reported that 26 states mandated the en-
rollment of SSI children in managed care in at least one pro-
gram or geographic area.'®

Texas has solid experience using managed care for less acute
populations and is gaining experience using managed care
for the adult population with disabilities. Given voluntary
enrollment is currently allowed for SSI children, both the
state and the managed care organizations have experience
managing the health care needs of this population as well
as the necessary provider networks. So while it can be ar-
gued that Texas is well positioned to take the next step and
mandate managed care enrollment for SSI children, some
caution should be taken.

The driving force for many of these recommendations is the
need to get better control of the Medicaid budget. As such,
there are actions targeting both short term and long term
budget elements of the program. The movement of the SSI
population into mandated managed care could be looked
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at as a long term return as there is little evidence that Tex-
as will realize a short term financial gain. The short term
advantages would likely be better coordination of care for
children with serious and often multiple health care needs
who require services from a disparate group of profession-
als (this assumes that the managed care plans can provide
strong provider networks and enhanced coordination of
care). In the long term, better coordination of care will re-
sult in program savings.

Require Financial Contributions from Parents of
Children Receiving Long-Term Care Services

Under federal law, when a child becomes institutional-
ized, the parents’ income and assets are not considered in
the eligibility determination. While states have the option
of using either the community or the institutional deem-
ing rules in their HCBS waivers, most states use the institu-
tional rules to avoid unnecessary costly institutionalization
of members of low and moderate income families. There
has not been the option to find a middle ground between
the two extremes of considering all non-exempt parental
income and assets or not considering any parental income
and assets.

The result of the eligibility constraints, family preferences,
and the cost differentials between the care settings is that
many families who could help pay for the care of their chil-
dren, as well as some who could fully pay for their child’s
care without hardship, are not financially contributing to
their child’s care. While caring for children with severe
medical and functional needs in the home results in the par-
ents providing much of the care and support without com-
pensation, Texas™ current financial situation may require a
more direct financial commitment from parents. Several
persons in the Texas community suggested that parents
could provide some financial contribution; as such, DADS
is researching ways to approach this and is looking to other
states which have initiated cost sharing requirements.

In its July 31, 2012 presentation to the Texas Senate Com-
mittee on Health and Human Services, DADS provided ex-
amples of four states that have implemented a parental fee
program. The Department points out that under the federal
maintenance of effort provisions, Texas cannot deny ser-
vices to a child because of a parent’s failure to contribute to
the cost of care. There may, however, be other ways to move
toward obtaining some parental support.
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Texas could consider, for example, approaching the support
obligation as it would child or medical support. In this situ-
ation, the assessment becomes a support obligation mon-
itored by a state collection authority, similar to any other
child support requirement that would be collected by an
IV-D agency. This process takes the collection out of the
child’s eligibility process. There may also be some utility in
graduating payment amounts based on the care setting; for
example, the state could assess a higher amount from par-
ents if the child is in an institution or residential care facil-
ity and a smaller amount if the child is cared for at home.
This approach would help account for the care, as well as
the support, the parents provide in the home. It would also
provide financial incentive to continue to care for the child
at home.

Consider Filial Responsibility

While not explicitly recommended by individuals in the
Texas community, another area of growing dialogue is the
feasibility of obtaining fee support from adult children of
individuals in need of long-term care services. This is not a
new idea, but has generally fallen off the radar since the ad-
vent of Social Security, Medicare, and the Medicaid entitle-
ment. A good description of the issue, including the impli-
cations for Medicaid long-term care funding, can be found
in a 2005 brief by Matthew Pakula written for the National
Center for Policy Analysis.

Currently, 29 states have filial responsibility laws (although
they are rarely enforced). Texas is not among the 29 states
with such laws.” As with parental contributions to chil-
dren’s care, there are a variety of ways to structure a pro-
gram that establishes adult children’s financial responsibil-
ity to parents’ care.

Texas could consider linking adult children’s financial re-
sponsibility to the transfer of assets. Currently there is
a five-year look back period on asset transfers. While it
would be difficult to increase the look-back period for asset
transfers, if transfers are made to children, it is reasonable
to expect the children to help cover the cost of their needy
parents beyond five years. So, rather than deny coverage to
the person in need, Texas could impose an assessment on
the recipients of the beneficiary’s prior transfer. There may
also be an argument to use a similar approach in situations
where exempt assets will be inherited.
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A more comprehensive approach would be to establish a
legal financial support obligation on the children of indi-
gent parents needing nursing home or community based
long-term care. The obligation could be placed on all chil-
dren utilizing a sliding fee schedule based on the individual
child’s available resources and income. While the support
collections may not cover the full cost of care, such collec-
tions would help mitigate the cost to the State and could be
constructed to provide incentives to care for the parents in
alternative settings.

As with many of the proposed approaches to reducing the
public funding obligations for long-term care, there are nu-
merous policy and operational challenges in establishing
filial responsibility. Consideration will have to be given to
issues around the varying financial standing of children, the
maze of family structures that exist in today’s society, and
enforcement. Such policy shifts may require either a waiver
or the flexibility of a block grant.

Partial Entitlement to Benefits

Medicaid offers a benefit package that allows qualifying in-
dividuals to remain in the community rather than be insti-
tutionalized. A common observation of many in the state is
that the full benefit package, coupled with a lack of patients’
sense of authority over delivered care, often leads to unneed-
ed and unwanted services. A recommended way to control
this over-utilization is to eliminate the full entitlement to ser-
vices and enable individuals to self-direct their care. An in-
dividual’s qualified services and customized benefit package
(or voucher allocation) would be determined through an in-
dividualized needs assessment. The expected result would be
a tailored benefit design that would likely be preferred by the
individual and less costly to the state. This approach could
also work within a managed care environment, which may
also allow for the substitution of additional customized cost
effective services on a case by case basis.

ADAPT of Texas has outlined other policy shifts that could
accompany this approach, including the adoption of a sin-
gle point of entry into the system and the consolidation of
the various HCBS programs. A uniform financial and level
of care assessment tool would determine service eligibility
at the single point of entry. Using the assessment report, an
individualized service package could be authorized, based
on a common set of service definitions. These changes
would allow the state to better control entry into the long-
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Evidence from other states has
shown that the cost of serving
individuals in community-based
settings is much lower than

the cost of serving individuals

in institutional settings.

term care system and therefore better enable it to set bud-
gets and ensure that provider rates are equitable across the
service spectrum. Such changes could also carry over into
managed care contracts, enhancing provider networks and
individual services, along with providing the state with
more budget predictability.

Pursue Additional Options for Providing Community
Care to those Currently Residing in an Institution
Evidence from other states has shown that the cost of serv-
ing individuals in community-based settings is much lower
than the cost of serving individuals in institutional settings.
Maryland, for example, realized close to a $2,000 PMPM
saving in each of its waiver programs by switching long-
term care recipients to home and community based servic-
es. Texas has been aggressive in pursuing options to reduce
institutional care, including developing a variety of waivers,
adopting the Money Follows the Person initiative, and in-
stituting managed long-term care initiatives (see Section II,
Basics of Medicaid, for specifics). Indeed, Texas ranks 8th
in the nation with respect to the percentage of its long-term
care population receiving services in the community versus
in an institutional environment.*

However, further progress could be made. One barrier is
the lack of affordable housing suitable for HCBS partici-
pants. While current federal HCBS guidelines do not allow
for the payment of housing, some states have found that
providing assisted-living housing coupled with solid care
management to be a less costly alternative to nursing facil-
ity care. Given more flexibility, Texas could consider pay-
ing, or having providers pay for assisted living or other liv-
ing arrangements for some individuals who are eligible for
a nursing home level of care. Alternatively, the state could
assist the recipient in obtaining these living arrangements
through select cost-effective contracts.
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Nursing Home Competitive Bidding

Like most states, Texas reimburses nursing homes on a FFS
basis. Hence, there is little price competition among Texas
nursing homes, even with the homes having low occupancy
rates. The state may want to consider a competitive bid pro-
cess that would reduce the number of Medicaid contract-
ing nursing homes, increase the census in the contracting
homes, and potentially reduce the prices for services.

Implementation of competitive bidding would have to be
done with great care and planning. There would likely need
to be a lengthy transition period to minimize the reloca-
tion of nursing home residents. Additionally, it would be
prudent to construct the bid criteria with a strong quality
and cost evaluation component. There would also be a need
to consider how best to handle sole community providers
operating in the rural areas.

Several approaches can be used when establishing a bid pro-
cess. One is a “winners take all” approach in which the state
pays for care only in facilities that win a contract through
the bid process. Another is to parallel components of “pay
for performance” This includes creating a preferred pro-
vider program based on responses to the competitive bid,
allowing the state to direct more patients to nursing facili-
ties that win contracts by providing high quality, lower cost
services. The state could direct patients to the desired fa-
cilities with the use of financial incentives, such as a higher
personal needs allowance in preferred facilities or levying a
lower recovery amount.

Close or Downsize State Supported Living Centers
Texas state supported living centers (SSLC) are a col-
lection of 13 residential school facilities operated by
the Texas Department of Aging and Disability Services.
They provide 24-hour care for more than 4,000 Texans
with severe (IQ below 40) or profound (IQ below 25)
cognitive disability, some who are medically fragile or
have behavioral issues. Each facility serves from about
70 to 550 people. The locations of the facilities are shown
in Figure 8.

The Texas SSLCs are costly with a current daily rate rang-
ing from $625 in a small facility to $656 in a large facility.
This is up from the daily rates of $341 and $381 respectfully
from 2008. These rates far exceed the rates paid to any of the
privately run facilities, the most expensive of which is cur-
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rently just under $400 per day. The majority of the private
facilities have daily rates ranging between $110 and $190.

Even with the high payment rates, the SSLCs have strug-
gled with on-going problems of staft turnover, quality and
patient abuse over the years. Currently, the state is subject
to a May 20, 2009 agreement with the U.S. Department
of Justice prescribing a comprehensive action plan to im-
prove care and coordination of services delivered at SSLC’s.
Among the challenges the state faces with SSLC’s, is that the
State facilities are aging. The newest facility was built nearly
30 years ago; the oldest in Austin was constructed in 1917.
A recent report from the Texas Legislative Budget Board
estimated project costs of $213.8 million to address critical
deficiencies, while at the same time expressing skepticism
that the project funding would alleviate many of the ongo-
ing problems in the SSLC system.*

The Budget Board report makes a number of measured rec-
ommendations. It suggests, “Closure of at least one SSLC
now, and implementation of a process to review continually
the size of the SSLC system, would enable the state to shift to
a smaller system that provides high quality care to persons
most in need while freeing resources to expand commu-
nity services for persons who choose community care” The
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actions recommended by the Budget Board accommodate
the need for a carefully planned and executed transition of
a very high-risk population with significant functional, so-
cial and medical needs to alternative settings. And indeed,
populations similar to that served by the Texas SSLC system
have been successfully moved to less costly and often less
restrictive settings—Oregon and Alaska are among states
that have made significant progress on this front. Other
states’ experience supports the Board’s recommendations
and suggests Texas would be well served to get started.

Texas might consider conducting a thorough assessment of
current SSLC residents to determine how many; if any, and
which specific profiles (criminal, extreme behavioral, medi-
cal) would be unable to be cared for in alternate settings.
Such an analysis would enable the state to target the size,
location and focus of needed facilities. With detailed infor-
mation and a solid plan of action, it is possible the State
could act more aggressively than suggested by the Budget
Board in 2011.

None of the ideas coming out of the discussions outlined
above would be easy to implement and all have the poten-
tial for unintended consequences that should be consid-
ered. Most of the changes would be politically difficult to

Figure 8: Texas State Supported Living Centers (SSLC)

* Lubbark

* Abllene

San Angelo W

* Dentan

Mexia W

Lufkin 9

% Brenham
Kichrmond *

Source: DADS, State Supported Living Centers, http://www.dads.state.tx.us/services/SSLC/#content.
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implement. Some would not result in immediate savings to
the program, and even if all the ideas were implemented
together, it is doubtful that they can provide enough sav-

ings to address Texas’ looming budget issues. However, if

Texas takes a longer view and is able to obtain more Med-
icaid program flexibility from the federal government, it is
likely that even some of the more difficult changes can be
molded into a more comprehensive and sustainable long
term program redesign.

Conclusion/Recommendations

Medicaid expenditures have been rising rapidly for four
decades. There are many reasons for this increasing trend,
including base increases in the cost of health care, expan-
sions in the program’ scope, states’ actions to maximize the
use of federal dollars in the local market, and the general
tendency for entitlement programs to grow with time as
they displace private resources. As costs have risen, federal
and state officials have attempted to rein in the program’s
spending growth. Economic downturns have forced states
to reduce the number of people eligible for the program, cut
benefits, and reduce rates. In good economic times, states
have tried to increase the efficiency of the program by im-
plementing rate setting methodology and service delivery
reforms, as well as creating a host of community based al-
ternatives to institutional care. Despite these efforts, Med-
icaid’s growth has far outpaced attempts to restrain costs.
What started out over 40 years ago as a small program is
now a major part of every state budget.

In Texas, Medicaid spending is now 25 percent of the over-
all state budget. Medicaid spending is rising at a more rapid
rate than state revenue, placing public education and other
essential state services at risk. Clearly, this situation is not
sustainable, and absent systemic reform, spending pres-
sures are only going to build rather than recede in com-
ing years due to demographic shifts. Already, enrollment
of persons with disabilities into Texas’ Medicaid program
has been increasing at a rate exceeding 6 percent per year
since 2000, with no end in sight.* In addition, the popula-
tion aged 65 and older is expected to double in the next 20
years, dramatically increasing the number of people who
will likely need expensive LTCSS.

With budgetary pressure building, Texas has little choice
but to consider fundamental reforms that will provide more
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budgetary control over the program. Several shorter term
suggestions for savings have been put forth in this report
for consideration by state officials—and those recommen-
dations have the potential to relieve the pressure for a short
time. But even these changes are unlikely to permanently
fix the problem. Without major structural reform, the state
will continue to struggle with the same forces that have
pushed program spending higher every year. It will also
continue to be dependent on generating more federal Med-
icaid funding for the state.

This report provides a framework for a new approach to
providing LTCSS to Texans in need of assistance. The goal
is to provide budgetary control for the state while still meet-
ing the needs of disabled and elderly state residents. The
concept is built on the belief that providing more control to
Medicaid participants and their caregivers can provide very
real benefits, both in terms of greater efficiency, by targeting
program resources to those in need, as well as higher quality
and patient satisfaction. The state’s role would largely shift
(except in the case of nursing home care) from providing
direct reimbursement of services to providing oversight of
the program to ensure that participants are receiving neces-
sary and high quality services.

Making this kind of fundamental shift in Medicaid will not
be easy. But its potential for success should be assessed on
what the program will look like in the future if fundamen-
tal reform is not adopted, rather than comparing it to how
Medicaid operated in the past. One way or another, Tex-
as—and every other state—will be forced to make changes
in Medicaid to reduce costs. The only question is how they
will do it. The reform recommended here would ensure that
the program’s participants have just as much incentive as
the state to get the best and highest value use out of every
available Medicaid dollar. With incentives properly aligned,
and with more budgetary control provided to the state gov-
ernment, Texas would have the levers necessary to make
adjustments over time to balance the needs of the program’s
participants with the costs imposed on taxpayers.
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Appendix: Brief Technical Description of How Long Term
Care is financed by Medicaid (A National Perspective)

A Brief Overview of the Medicaid

Matching Program

Unlike Medicare, which is solely a federal program, Med-
icaid is a joint federal-state program. Each state operates
its own Medicaid system, but this system must conform to
federal guidelines in order for the state to receive matching
funds and grants. The matching rate provided to states is de-
termined using a federal matching formula called Federal
Medical Assistance Percentages (FMAP), which generates
payment rates that vary from state to state, depending on
each state’s respective per capita income. The states with a
high per capita income only receive a federal match of 50
percent, while states with a low per capita income receive a
larger match. Currently, the match rate varies from the low
of 50 percent in about 20 states to a high of 74.18 percent in
Mississippi. Texas’ matching rate for FFY2012 is 58.22 per-
cent; that is, the state must pay 41.78 percent of most Med-
icaid medical costs.

How Medicaid Became the Largest

Payer of Long-Term Care Services

Medicaid is currently the largest payer of long-term care ser-
vices in all states. There are many reasons why states are cur-
rently in this position, but the path was laid out decades ago
in the early days of the program. A variety of policy decisions
and financial incentives on the part of all involved parties
seem to have led to today’s unsustainable situation. Below is a
brief decade-by-decade description of some of the significant
milestones leading up to the current program design.

1960s

Medicare/Medicaid Created: Amendments to the Social
Security Act established the Medicare and Medicaid pro-
grams. Medicare Part A covered hospital costs and Part B
was a voluntary program partially financed by premiums
which covered physician and other out-of-hospital costs.
The Kerr-Mills act, which gave states the power to decide
which patients needed financial assistance, was converted
to a program called “Medicaid” to cover children, women,
and the indigent elderly. Medicaid was added to the Medi-
care legislation late in the Congressional process, partly as a
compromise for those who wanted to add assistance for low
income elderly to Medicare.

Nursing home costs were deliberately carved out of Medi-
care because of a fear that it would financially devastate the
program. The final “solution” was to provide coverage to
the poorest of the elderly under the Medicaid program and
to require states to provide both medical home health and
nursing home services to the poor elderly in order to receive
a federal match for the costs of their Medicaid program.

Costs quickly exceeded expectations. In large part, the costs
accelerated as a result of how the program was structured, a
structure that continues to this day. Main cost drivers include:

1. The “Medically Needy” provisions, which greatly in-
crease the number of people on Medicaid;

2. The increasing cost per beneficiary;

3. 'The option of a significant federal match, which provides
a huge incentive for states to try to shift other program
obligations to the federally matched program;

4. States ability to set rates wherever they want, with no caps
or ceilings, and with never having to pay more than 50
percent of the cost;

5. The fact that fiscal control of the system at the federal lev-
el is virtually impossible. All of the data is maintained by
the states in over 50 different, disconnected systems.

1970s

In the 1970’s, Medicaid long-term care expenditures explod-
ed, rising from $900 million in 1970 to $7.1 billion in 1980.
In response, the federal government capped the bed sup-
ply by requiring “certificates of need” before new nursing
homes could be built, reasoning that Medicaid could not be
charged for beds that didn't exist. However, to compensate
for limits placed on growth, nursing homes began charging
Medicaid higher rates. The government responded by cap-
ping nursing homes rates. As a result, Medicaid rates fell to
about two-thirds of private pay rates. This was the origin of
cost shifting Medicaid payment shortfalls to other payers,
which resulted in much higher private-pay rates (on aver-
age, about 1.5 times the Medicaid rate).

www.texaspolicy.com

25



Assuring a Future for Long-Term Care Services and Supports in Texas

1980s

With nursing home supply and prices capped, and few con-
trols on Medicaid long-term care eligibility, demand soared.
Costs continued to explode, rising from $7.1 billion in 1980
to $16.4 billion in 1990.

Unable to build more beds or charge Medicaid more, nurs-
ing homes cut corners on quality. By the mid-1980s, reports
of dismal conditions in America’s nursing homes led to
Congressional action. The Omnibus Budget Reconciliation
Act of 1987 required nursing homes to improve care or face
legal and financial penalties, but provided no extra Medic-
aid funds to finance the mandated improvements.

Caught between inadequate reimbursement and care qual-
ity requirements, nursing homes started suing state Medic-
aid programs for higher reimbursements. They won most
of these lawsuits based on the 1981 “Boren Amendment”
which required Medicaid to pay at least minimally adequate
rates. But Congress repealed Boren in 1997, leaving no floor
to Medicaid nursing home reimbursements.

To address some of the structural deficiencies in the provi-
sion of nursing home care, Congress enacted the Medicare
Catastrophic Coverage Act of 1988 (MCCA). The Act was
designed to improve acute care benefits for the elderly and
disabled. It was planned to be phased in from 1989 to 1993.
The Act was the first bill to significantly expand nursing
home care since the program’s inception. In addition to pro-
viding outpatient drugs and limiting enrollees’ copayments
for covered services, the MCCA extended Medicare cover-
age of nursing home care to 150 days and also removed the
three-day hospital stay requirement. It also added the spou-
sal impoverishment. Most of this act was repealed due to
push back from seniors and their advocates, largely because
they didn’t like the fact that seniors had to pay an additional
premium to fund the added benefits. While the Medicare
provisions were repealed, many of the state cost-sharing
provisions remained, including the spousal impoverish-
ment and the Medicare cost sharing Qualified Medicare
Beneficiary (QMB) program.

1990s

Several cross currents developed in the 1990s, as Medicaid
nursing home expenditures continued to rise from $16.4
billion in 1990 to $31.9 billion in 2000. The number of pri-
vate payers declined as people, enticed by free or subsidized
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Medicaid benefits, found more and more creative ways to
qualify for the program. Out-of-pocket expenditures fell
from 49.5 percent of nursing home revenues in 1970 to 32.5
percent in 2000, while Medicaid’s share of costs increased
from 23.3 percent to 37.4 percent in the same period.

Countering this dynamic, the federal government tried to re-
strain the growth of Medicaid long-term care expenditures by
closing income and asset eligibility loopholes and by mandat-
ing recovery from recipients’ estates. The trend began with the
Tax Equity and Fiscal Responsibility Act of 1982 and contin-
ued through the Deficit Reduction Act of 2005 (DRA). Simul-
taneously, throughout the 1990s and up to the current day,
state and federal policy makers, encouraged by community
advocates and academic researchers, have argued that Medic-
aid can reduce costs by “rebalancing” enrollees from nursing
home care to HCBS programs. However, despite efforts to re-
balance, nursing home and HCBS expenditures have contin-
ued to increase in every state. This trend will likely continue
absent restraints on Medicaid’s eligibility criteria.

2000s

After 9/11, the Internet bubble collapse, and the ensuing
recession, state and federal officials began to worry about
Medicaid long-term care more than ever.

In the first decade of the new century, Medicaid nursing
home expenditures moderated, growing only 41.1 percent
from $31.9 billion in 2000 to $45.0 billion in 2009. To-
tal long-term care cost growth trends continued to climb
steeply, however, as Medicaid’s home health care expendi-
tures soared 113 percent from $11.5 billion in 2003 to $24.3
billion in 2009.

Meanwhile, through the Deficit Reduction Act of 2005, the
federal government tried to restrain Medicaid long-term
care growth by tightening eligibility criteria and encour-
aging the purchase of private long-term care insurance. In
the same legislation, however, qualifying for Medicaid was
made more attractive by encouraging the program to offer
more of the homecare benefits people prefer and less nurs-
ing home care they would rather avoid.

Medicaid Long-Term Care Eligibility Rules

Medicaid utilizes two eligibility screens for the receipt of
institutional or home and community based services. First,
the individual must meet the state’s medical/functional cri-
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teria that determine the level of care for payment of institu-
tional care. Additionally, the individual must meet the state’s
Medicaid categorical and financial requirements.

While a recipient who accesses Medicaid long-term care
services could qualify under almost any category of Medic-
aid, as a general rule, someone who meets the level of care
criteria required will either be categorically eligible at age 65
or older or be an adult or child with a disability. In 2007,
over 3.6 million enrollees received long-term care services
and supports through Medicaid. Approximately 52.1 per-
cent were age 65 or older, 39.6 percent were persons with
disabilities, and the rest were other adults and children.”

Under Medicaid financial eligibility criteria for senior and
disabled programs, the income, and often the assets of a par-
ent or spouse are not counted in the financial eligibility de-
termination of the child or spouse requiring long-term care
services. This exclusion results in many being eligible where
as they may not otherwise qualify if all family financial re-
sources were considered.

States have the option to increase the categorical income eli-
gibility limit for coverage in their long-term care programs
up to 300 percent of the Supplemental Security Income ben-
efit level. This equates to roughly $2,000 per month. As of
today, most states have adopted this option. Additionally,
states that have chosen to implement the Medicaid medi-
cally needy option allow those who exceed the state defined
categorical threshold to qualify for Medicaid coverage by
“spending down” their income. That is, individuals who
have countable income exceeding the state’s limit, can lower
their countable income by making a payment of their excess
income to the state or incurring medical bills in an amount
equal to their excess income. Most individuals who are re-
ceiving long-term care services will have medical bills that
exceed the amount of their excess income, making it advan-
tageous to access Medicaid to help cover the difference.

Miller Trusts

There are many details around the counting of specific kinds
of income and assets for Medicaid coverage, and many that
are specific to long-term care coverage. Most are not neces-
sary to discuss for the purposes of this paper, but one, Miller
Trusts, is important to address based on the numerous com-
ments made by individuals within the Texas community.
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As mentioned above, many states include long-term care
under their optional medically needy programs. This allows
most low and middle income individuals to qualify for Med-
icaid long-term care coverage. However, states that do not of-
fer long-term care coverage under the medically needy option
are required under Section 1917(d)(4)(B) of the Social Secu-
rity Act, to allow those with income over the states’ income
level to divert that income into a trust. This effectively lowers
their countable income, allowing them to meet the income
requirements of the state. These trusts are often referred to as
“Miller Trusts” If a Medicaid applicant’s income exceeds the
lawful amount for program eligibility (in most states, around
$2000 per month), a Qualified Income Trust (Miller Trust)
must be created.

The portion of the Medicaid applicant’s income that exceeds
the eligibility criteria is placed in the trust, and someone other
than the applicant is made the trustee. After the applicant has
applied for Medicaid and been approved, the trust income is
disposed of in accordance with individual state law.

In most states, the applicant is allowed to: 1) retain a small
fraction of the income; 2) divert some of the income to their
community spouse if the spouse’s income falls below the state’s
community spouse allocation amount per month; and/or 3)
pay a fixed amount towards their nursing home care from the
trust. In the event that there are excess funds in the account
after the applicant dies, state Medicaid programs are entitled
to receive reimbursement from those funds.

National Metrics of Enrollment

and Per Capita Spending

Since the inception of the Medicaid program, enrollment
and spending have been on a continuous upward trend.
Today, Medicaid enrollment exceeds Medicare, with a to-
tal Medicaid/CHIP enrollment of over 62 million in 2009.
Medicaid/CHIP expenditures exceeded $401 billion in
2010.** Figure 9 (next page), is an illustration of the recent
trends in state Medicaid per capita spending.

Spending on long-term care services is a major driver of to-
tal Medicaid spending. Given the demographic trends of the
country, this dynamic is likely to continue to accelerate as
the baby boomers reach the retirement age and the popula-
tion over age 85 is pushed to new levels. The Kaiser Com-
mission on Medicaid and the Uninsured published an Octo-
ber 2011 Issue Paper entitled, “Medicaid’s Long-Term Care
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Figure 9: State Medicaid Spending from General
Fund, Per Capita, 2002-2011 (in 2011 dollars)
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Source: National Association of State Budget Officers, annual state expenditure reports, Table 28; population figures
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Note: These figures do not adjust for the enhanced federal match during 2008-2010.

Users: Spending Patterns across Institutional and Commu-
nity-based Settings” The findings in this issue paper paint a
clear picture of the stress long-term care costs are placing on
Medicaid budgets and state general funds. Some of the issue
paper’s findings include:

« Nationally, Medicaid long-term care users account for
6 percent of the Medicaid population, but nearly half of
total Medicaid spending.

o Among those using long-term care services and sup-
ports, the average annual spending per Medicaid ben-
eficiary is $43,296 compared to $3,694 for Medicaid
beneficiaries not using long-term care services.

o Individuals who primarily use institutional services
have per-capita spending of $62,750 versus $31,341 for
those who predominately use community-based servic-
es and $61,206 for those who use a mix of institutional
and community-based services.

o A total of 1.9 million seniors, 404,400 children, and 1.3
million adults under age 65 use long-term care services

and supports.

o Long-term care services and supports account for 77

percent of the total spending for long-term care users;
the remaining 23 percent is for acute care and other
supportive services (in-patient hospital, prescription
drugs, physician, therapies, etc.).

o The elderly make up 52 percent of those using long-
term care services and 45 percent of the spending.

o The dual eligible account for over two-thirds of Medic-
aid enrollees who use long-term care services and sup-
ports and a similar share of the spending.

History of Home and Community

Based Waivers—1915(c) Waivers

Prior to 1981, when a child with long-term care needs lived
at home, the parent’s income and assets were counted in the
child’s eligibility determination. However, when the child
lived in an institution, the parents’ income was not counted.
If the child (or spouse, if an adult) returned home, parental
and spousal income and resources were again considered
available (deemable) in the eligibility determination. Often,
this led to families having to keep their family member in
the institution in order to receive needed care.

For example, Katie Beckett had spent most of the first three
years of her life living in an Iowa hospital because she needed
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to breathe on a ventilator. Medicaid would only pay for the
expensive treatment if she stayed in the hospital. Just over a
month after President Ronald Reagan brought her case to
the media, Katie received a waiver from the Department of
Health and Human Services (HHS) to receive care at home.
Soon after, the Medicaid HCBS waiver program was es-
tablished with the passage of Section 2176 of the Omnibus
Budget Reconciliation Act (OBRA) of 1981. Section 2176
created Section 1915(c) of the Social Security Act, which au-
thorized states to request the option of providing home and
community-based alternatives to institutional care.

Many of the first waivers were targeted toward the aged and
disabled or those with developmental disabilities. The pro-
gram has since evolved to target Medicaid-eligible persons
with a variety of conditions and chronic disorders, such as
physical disabilities, acquired immunodeficiency syndrome
(AIDS), acquired brain injuries, and other forms of severe dis-
ability, including, to a limited extent, chronic mental illness.

Currently, the waivers cover programs that provide a combi-
nation of standard medical services and non-medical services
that help maintain the individual in the community. Standard
services include: 1) case management (i.e. supports and ser-
vice coordination); 2) homemaker, home health aide, person-
al care, and adult day health services; 3) habilitation (both day
and residential); and 4) respite care. States can also propose
“other” types of services that may assist in diverting and/or
transitioning individuals from institutional settings to their
homes and the community. Lastly, HCBS waivers are not an
entitlement like institutional care. The number of people is
capped, and states have wide latitude in design.

1115 Waivers

Section 1115 of the Social Security Act gives the HHS Secre-
tary authority to waive provisions of major health and welfare
programs authorized under the Act, including certain Medic-
aid and CHIP requirements. Under Section 1115, the Secre-
tary can allow states to use federal Medicaid and CHIP funds
in ways that are not otherwise allowed under federal rules, as
long as the Secretary determines the initiative is a “research
and demonstration project” that “furthers the purposes” of
the program. Following are some examples of 1115 waivers.

Broad Expansion Waivers (Mid-1990s to 2001): In the mid-
1990s through the early part of this decade, most waivers
focused on expanding coverage.
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CHIP Waivers (2001 Forward): In July 2000, based on re-
search showing that covering parents benefited their chil-
dren, the Administration under President Clinton issued
waiver guidelines permitting waivers to expand coverage to
parents using CHIP funds under certain conditions.

HIFA Waivers (2001 Forward): In August 2001, under Pres-
ident Bush, the Administration announced the Health In-
surance Flexibility and Accountability (HIFA) waiver initia-
tive. This initiative promoted the use of waivers to expand
coverage within “current-level” resources and offered states
increased flexibility to reduce benefits and charge cost shar-
ing to offset expansion costs.

Reform Waivers (2005 Forward): Beginning in 2005, some
broad waivers were approved that restructured Medicaid fi-
nancing and other key program elements. Examples include
setting a global cap on federal funds and allowing a state to
shift new authority to private managed care plans to deter-
mine benefits and cost sharing.

Emergency Waivers: Beyond these themes, waivers have
also helped states quickly provide Medicaid support during
emergency situations. For example, these waivers enabled
New York to use a vastly streamlined enrollment process in
the wake of the September 11th attacks. They also assisted
states in providing temporary Medicaid coverage to certain
groups of Hurricane Katrina survivors.

New Initiatives

As the country learned more about the provision of HCBS
services, and pressure mounted to provide these services in
new ways that would help rebalance Medicaid long-term
care, a variety of approaches were developed and authorized
by Congress. A brief description of some of these newer
programs is described below.

“Money Follows the Person” Rebalancing Demonstration
Program (MFP): The MFP program helps states rebalance
their long-term care systems to transition people with Med-
icaid from institutions to the community. Forty-three states
and the District of Columbia have implemented MFP Pro-
grams. From Spring 2008 through December 2010, nearly
12,000 people have transitioned back into the community
through MFP Programs. The Patient Protection and Afford-
able Care Act (PPACA) strengthens and expands the “Money
Follows the Person” program to more states.
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State Plan Amendment Option to Provide Home and Com-
munity-Based Services for Elderly and Disabled Individuals
1915(i): Section 1915(i) was added by the Deficit Reduction
Act of 2005 and enhanced by the PPACA. Section 1915(i)
includes a service package similar to that provided under a
HCBS waiver, but it allows states to provide the services to
individuals who do not meet the state’s institutional level of
care. Under original DRA provisions, the option was limited
to individuals with incomes under 150 percent FPL, and the
service package did not include all possible HCBS services.
The original provisions allowed the state to change level-of-
care (LOC) criteria, but required the state to grandfather
those receiving care under the old criteria as long as they
continued to meet that criteria (for as long as the option was
authorized). It also allows states to cap enrollment.

The PPACA added provisions allowing states to cover indi-
viduals who are eligible for a HCBS waiver with incomes up
to 300 percent of the SSI federal benefit rate. Financial criteria
can reflect institutional rules like other HCBS waivers. The
PPACA also provides states with the option to offer a wid-
er range of services, potentially beyond the scope of 1915(c)
services, and to target very specific populations for coverage.
Section 1915(i) provides for self-direction of services as well.

The PPACA also added new restrictions on 1915(i). States
can no longer limit the number of individuals who can be
enrolled under the 1915(i) option and services must be pro-
vided on a statewide basis.

Self-Directed Personal Assistant Services 1915(j): Self-di-
rected personal assistance services (PAS) are personal care
and related services provided under the Medicaid State
Plan and/or Section 1915(c) waivers the state already has
in place. Participation in self-directed PAS is voluntary and
participants set their own provider qualifications and train
their PAS providers. Participants determine how much they
pay for a service, support, or item.

Through PAS, states can:

o Target people already receiving Section 1915(c) waiver
services

o Limit the number of people who will self-direct their
PAS

o Limit the self-direction option to certain areas of the
state, or offer it statewide
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PAS participants can:

 Hire legally liable relatives (such as parents or spouses)

o Manage a cash disbursement

« Purchase goods, supports, services, or supplies that in-
crease their independence or substitute for human help
(to the extent that they would otherwise have to pay for
human help)

o Use a discretionary amount of their budget to purchase
items not otherwise listed in the budget or reserved for
permissible purchases

1915(k) The “Community First Choice Option”: The Com-
munity First Choice option was established by the PPACA.
This option lets states, through their State Plan, provide
home and community-based attendant services to Medic-
aid enrollees with disabilities. 1915(k) became available on
October 1, 2011 and provides a 6 percent increase in fed-
eral matching payments to states for expenditures related to
this option. A notice of proposed rulemaking for the Com-
munity First Choice State Plan Option was published in the
February 25, 2011 Federal Register. Further guidance is ex-
pected to be issued.

The Dual Eligible Population and Associated Issues
Among those served by Medicare and Medicaid, dual en-
rollees are the most costly. The high levels of service use
associated with providing care for these individuals has
prompted endorsements by state governors to shift more of
the costs to the federal government.

According to CMS, dual eligibles account for 16 percent of
Medicare enrollees, but 27 percent of Medicare spending.
They make up 15 percent of Medicaid enrollment, but 39
percent of Medicaid spending.

Two drivers of this spending are chronic diseases and the
heavy use of nursing homes. However, another potential
compounding factor is the way care and financing are split
between the two payers. This appears to lead to poorly man-
aged or coordinated care and the use of money and scarce
medical and support resources on inefficient treatment. %
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